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such dividend is paid, the recapture pe-
riod is extended through the date on
which the dividend is paid.

(4) United States resident. See section
865(g) and the regulations thereunder
for the definition of United States resi-
dent.

(e) Effective date—(1) In general. This
section is applicable to loss recognized
on or after January 11, 1999, except
that paragraphs (a)3)(ii), (b)(1)(iv) Ez-
ample 6, (b)(4)(ii), (b)(4)(iv) Example 3,
and (d)(3) of this section are applicable
to loss recognized on or after January
8, 2002. For purposes of this paragraph
(e), loss that is recognized but deferred
(for example, under section 267 or 1092)
shall be treated as recognized at the
time the loss is taken into account.

(2) Application to prior periods. A tax-
payer may apply the rules of this sec-
tion to losses recognized in any taxable
yvear beginning on or after January 1,
1987, and all subsequent years, provided
that—

(i) The taxpayer’s tax liability as
shown on an original or amended tax
return is consistent with the rules of
this section for each such year for
which the statute of limitations does
not preclude the filing of an amended
return on June 30, 2002; and

(ii) The taxpayer makes appropriate
adjustments to eliminate any double
benefit arising from the application of
this section to years that are not open
for assessment.

(3) Examples. The rules of this para-
graph (e) may be illustrated by the fol-
lowing examples:

Example 1. (i) P, a domestic corporation,
has a calendar taxable year. On March 10,
1985, P recognizes a $100 capital loss on the
sale of N, a foreign corporation. Pursuant to
sections 1211(a) and 1212(a), the loss is not al-
lowed in 1985 and is carried over to the 1990
taxable year. The loss is allocated against
foreign source income under §1.861-8(e)(7). In
1999, P chooses to apply this section to all
losses recognized in its 1987 taxable year and
in all subsequent years.

(ii) Allocation of the loss on the sale of N
is not affected by the rules of this section be-
cause the loss was recognized in a taxable
year that did not begin after December 31,
1986.

Example 2. (i) P, a domestic corporation,
has a calendar taxable year. On March 10,
1988, P recognizes a $100 capital loss on the
sale of N, a foreign corporation. Pursuant to
sections 1211(a) and 1212(a), the loss is not al-
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lowed in 1988 and is carried back to the 1985
taxable year. The loss is allocated against
foreign source income under §1.861-8(e)(7) on
P’s federal income tax return for 1985 and in-
creases an overall foreign loss account under
§1.904(f)-1.

(ii) In 1999, P chooses to apply this section
to all losses recognized in its 1987 taxable
yvear and in all subsequent years. Con-
sequently, the loss on the sale of N is allo-
cated against U.S. source income under para-
graph (a)(1) of this section. Allocation of the
loss against U.S. source income reduces P’s
overall foreign loss account and increases P’s
tax liability in 2 years: 1990, a year that will
not be open for assessment on June 30, 1999,
and 1997, a year that will be open for assess-
ment on June 30, 1999. Pursuant to paragraph
(e)(2)(1) of this section, P must file an amend-
ed federal income tax return that reflects
the rules of this section for 1997, but not for
1990.

Example 3. (i) P, a domestic corporation,
has a calendar taxable year. On March 10,
1989, P recognizes a $100 capital loss on the
sale of N, a foreign corporation. The loss is
allocated against foreign source income
under §1.861-8(e)(7) on P’s federal income tax
return for 1989 and results in excess foreign
tax credits for that year. The excess credit is
carried back to 1988, pursuant to section
904(c). In 1999, P chooses to apply this section
to all losses recognized in its 1989 taxable
year and in all subsequent years. On June 30,
1999, P’s 1988 taxable year is closed for assess-
ment, but P’s 1989 taxable year is open with
respect to claims for refund.

(ii) Because P chooses to apply this section
to its 1989 taxable year, the loss on the sale
of N is allocated against U.S. source income
under paragraph (a)(1) of this section. Allo-
cation of the loss against U.S. source income
would have permitted the foreign tax credit
to be used in 1989, reducing P’s tax liability
in 1989. Nevertheless, under paragraph
(e)(2)(ii) of this section, because the credit
was carried back to 1988, P may not claim
the foreign tax credit in 1989.

[T.D. 8805, 64 FR 1511, Jan. 11, 1999, as amend-

ed by T.D. 8973, 66 FR 67085, Dec. 28, 2001; 67
FR 3812, Jan. 28, 2002]

NONRESIDENT ALIENS AND FOREIGN
CORPORATIONS

NONRESIDENT ALIEN INDIVIDUALS

§1.871-1 Classification and manner of
taxing alien individuals.

(a) Classes of aliens. For purposes of
the income tax, alien individuals are
divided generally into two classes,
namely, resident aliens and non-
resident aliens. Resident alien individ-
uals are, in general, taxable the same
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as citizens of the United States; that
is, a resident alien is taxable on income
derived from all sources, including
sources without the United States. See
§1.1-1(b). Nonresident alien individuals
are taxable only on certain income
from sources within the United States
and on the income described in section
864(c)(4) from sources without the
United States which is effectively con-
nected for the taxable year with the
conduct of a trade or business in the
United States. However, nonresident
alien individuals may elect, under sec-
tion 6013 (g) or (h), to be treated as U.S.
residents for purposes of determining
their income tax liability under Chap-
ters 1, 5, and 24 of the code. Accord-
ingly, any reference in §§1.1-1 through
1.1388-1 and §§1.1491-1 through 1.1494-1
of this part to non-resident alien indi-
viduals does not include those with re-
spect to whom an election under sec-
tion 6013 (g) or (h) is in effect, unless
otherwise specifically provided. Simi-
larly, any reference to resident aliens
or U.S. residents includes those with
respect to whom an election is in ef-
fect, unless otherwise specifically pro-
vided.

(b) Classes of nonresident aliens—(1) In
general. For purposes of the income
tax, nonresident alien individuals are
divided into the following three class-
es:

(i) Nonresident alien individuals who
at no time during the taxable year are
engaged in a trade or business in the
United States,

(ii) Nonresident alien individuals who
at any time during the taxable year
are, or are deemed under §1.871-9 to be,
engaged in a trade or business in the
United States, and

(iii) Nonresident alien individuals
who are bona fide residents of a section
931 possession (as defined in §1.931-
1(c)(1) of this chapter) or Puerto Rico
during the entire taxable year. An indi-
vidual described in paragraph (b)(1)@{)
or (ii) of this section is subject to tax
pursuant to the provisions of subpart A
(section 871 and following), part II, sub-
chapter N, chapter 1 of the Code, and
the regulations under those provisions.
The provisions of subpart A do not
apply to individuals described in this
paragraph (b)(1)(iii), but such individ-
uals, except as provided in section 931

§1.871-2

or 933, are subject to the tax imposed
by section 1 or 55. See §1.876-1.

(2) Treaty income. If the gross income
of a nonresident alien individual de-
scribed in subparagraph (1) (i) or (ii) of
this paragraph includes income on
which the tax is limited by tax conven-
tion, see §1.871-12.

(3) Exclusions from gross income. For
rules relating to the exclusion of cer-
tain items from the gross income of a
nonresident alien individual, including
annuities excluded under section 871(f),
see §§1.872-2 and 1.894-1.

(4) Expatriation to avoid tax. For spe-
cial rules applicable in determining the
tax of a nonresident alien individual
who has lost U.S. citizenship with a
principal purpose of avoiding certain
taxes, see section 877.

(5) Adjustment of tax of certain non-
resident aliens. For the application of
pre-1967 income tax provisions to resi-
dents of a foreign country which im-
poses a more burdensome income tax
than the United States, and for the ad-
justment of the income tax of a na-
tional or resident of a foreign country
which imposes a discriminatory in-
come tax on the income of citizens of
the United States or domestic corpora-
tions, see section 896.

(6) Conduit financing arrangements.
For rules regarding conduit financing
arrangements, see §§1.881-3 and 1.881-4.

(c) Effective/applicability date. This
section shall apply for taxable years
beginning after December 31, 1966. For
corresponding rules applicable to tax-
able years beginning before January 1,
1967, see 26 CFR 1.871-1 and 1.871-7(a)
(Revised as of January 1, 1971). Para-
graph (b)(1)(iii) of this section applies
to taxable years ending after April 9,
2008.

[T.D. 7332, 39 FR 44218, Dec. 23, 1974, as
amended by T.D. 7670, 45 FR 6928, Jan. 31,
1980; T.D. 8611, 60 FR 41004, Aug. 11, 1995; T.D.
9194, 70 FR 18928, Apr. 11, 2005; T.D. 9391, 73
FR 19358, Apr. 9, 2008]

§1.871-2 Determining residence of

alien individuals.

(a) General. The term mnonresident
alien individual means an individual
whose residence is not within the
United States, and who is not a citizen
of the United States. The term includes
a nonresident alien fiduciary. For such
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